
UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 

PAULJ. FROMMERT, ET AL., 

Plaintiffs, 

-against-

SALLY L. CONKRIGHT, ET AL., 

Defendants. 

STATE OF NEW YORK) 
ss: 

COUNTY OF MONROE) 

Civil Action No. 00-CV-06311 

Lawrence M. Becker, being duly sworn, deposes and says: 

1. I am a member of the Committee that is the current Plan Administrator for the 

Xerox Retirement Income Guarantee Plan ("RIGP" or the "Plan"). I am also a named Defendant 

in this action. I make this Declaration based upon personal knowledge, the terms of the Plan and 

information provided by the Plan's actuaries. I also relied upon the information contained in a 

prior Affidavit, sworn to June 26, 2006, together with its Exhibits, which was previously 

submitted to the Court, which is attached as Exhibit A. 

2. I understand that the Second Circuit has remanded this matter to the District Court 

to determine an appropriate remedy or method for recalculating the RIGP benefits for Xerox 

employees who were rehired prior to 1998. To assist the Court in that regard, I have again 

carefully reviewed the terms of the Plan and determined the appropriate formula to use in 

recalculating Plaintiffs' benefits, taking into account the directives of the Second Circuit in 

Frommert v. Conkright, 738 F.3d 522 (2d Cir. 2013) ("Frommert 2013"). I also relied upon 

guidance from the Second Circuit's prior opinions in this case, reported at Frommert v. 
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Conkright, 433 F.3d 254 (2d Cir. 2006) ("Frommer! 2006"); Frommer! v. Conkright, 535 F.3d 

111 (2d Cir. 2008) ("Frommert 2008"). 

3. After the Second Circuit in Frommert 2006 remanded this matter back to the 

District Court, I carefully interpreted the terms of the Plan in light of the Second Circuit's 

Decision and Order to determine the appropriate formula to use in recalculating Plaintiffs' 

benefits and used an offset approach to the RIGP formula or Highest Average Pay ("HAP") 

formula benefit that would entitle each Plaintiff to receive as a minimum benefit when expressed 

as in the form of a single life annuity beginning at normal retirement age the highest of: (i) the 

plan participant's Transitional Retirement Account ("TRA"); (ii) the Plan Participant's Cash 

Balance Retirement Account ("CBRA"); or (iii) the Plan Participant's RIGP or HAP formula 

benefit, taking into account the Plan Participant's service prior to rehire and offset by the Plan 

Participant's prior distribution, expressed as an annuity commencing at normal retirement age. 

See Exhibit A. 

4. Although Plaintiffs had challenged my interpretation of the Plan on numerous 

grounds, see Frommert 2013, 738 F3d at 535, the Second Circuit found that my Plan 

interpretation was unreasonable solely because the recalculation made the rehired employees 

"worse off under the Plan in terms of actual benefits received" "relative to the treatment of new 

hired Xerox employees with benefits determined under Section 4.3 of the Plan." !d. at 530. 

5. I have again carefully reviewed the terms of the Plan and determined the 

appropriate formula to use in recalculating Plaintiffs' benefits, taking into account the directive 

of the Second Circuit in Frommert 2013 to ensure that no Plaintiff is worse off under the Plan in 

terms of actual benefits received than if he or she had been a newly-hired employee with no prior 

service or prior distribution as of the Plaintiff's date of rehire. 
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6. My proposed methodology to use \Vhen detennining the benefit for each Plaintiff 

requires two steps. 

(a) First. calculate each Plaintiffs benefit under the approach set out in detail in my 

June 26, 2006 Affidavit, but as explained in paragraphs I through 21. (Defendants never 

applied, and will not apply, any offset referenced in paragraphs 22-24). 

(b) Second. an adjustment will be then made to the calculation of benefits received by 

Plan Participants to ensure that they are no worse off than new hires, which is intended to fully 

comport the concerns of the Second Circuit in Frommer! 2013. This will be accomplished by the 

Plan's actuaries. who will be instructed to calculate the Plaintiffs' benefits in such a manner so as 

to ensure each individual receives the same actual benefits relative to the treatment of a ne\vly-

hired Xerox employee with no prior service as of the date of rehire, subject to the same plan 

tem1s as determined under Section 4.3 ofthc Plan. 

7. The recalculation or payment date could vary depending on the individual's 

circumstances, particularly since some individuals are still in the active or deferred status and 

have not yet taken their retirement benefits. 

Pursuant to 28 U.S.C. § 1746. I declare under penalty of perjury under the laws of the 

United States of America that the foregoing is tme and correct. 

£ft-. 
Date: October Jf!:_. 20 14 

Rochester. New York 

128917078.1 
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EXHIBIT A 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 

PAUL J. FROMMERT, et al., 

v. 

Plaintiffs, 

SALLY L. CONKRIGHT, PATRICIA M. NAZEMETZ 
AND LAWRENCE M. BECKER, XEROX CORPORATION 
RETIREMENT INCOME GUARANTEE PLAN 
ADMINISTRATORS and XEROX CORPORATION 
RETIREMENT INCOME GUARANTEE PLAN, 

STATE OF NEW YORK) 
COUNTY OF MONROE) SS.: 

Defendants. 

Lawrence M. Becker, being duly sworn, deposes and says: 

OO-CV-631l(L) 

1. I am the current Plan Administrator for the Xerox Retirement Income 

Guarantee Plan (the "Plan") and am a named defendant in this action. I make this affidavit based 

upon personal knowledge, the terms of the Plan, and information provided by the Plan's 

actuaries. I also relied upon guidance from the United States Department of Treasury and the 

Internal Revenue Service, as well as the Second Circuit's opinion in this case, reported at 

Frommert v. Conkright, 433 F.3d 254 (2d Cir. 2006). 

2. I understand that under the Second Circuit's decision in Frommert, 

plaintiffs may be entitled to additional benefits under the terms of the Plan. As the party 

responsible for construing the terms of the Plan, I offer this interpretation of what plaintiffs are 

entitled to receive based on the Plan's terms and the dictates of the Second Circuit. 

3. The issue before the Second Circuit was the manner in which rehired 

Xerox employees' previous benefit distributions are to be factored into the calculation of their 
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retirement benefits. Frommert, 433 F.3d at 257. The Second Circuit recognized that "to avoid 

paying duplicative benefits to rehired employees who had previously received a lump sum 

distribution, the Plan has always contained provisions concerning the offset of prior 

distributions," and that "without such provisions, rehired employees would receive a windfall 

upon their second departure from Xerox because they would receive benefits based on their 

initial tenure at the company on two separate occasions." !d. 

4. The Second Circuit concluded that the offset referred to in the 1989 

Restatement could not be read to encompass the use of a "phantom account." !d. at 262. 

5. Under the "phantom account" approach, an employee's prior distribution 

was brought forward based on the hypothetical investment gains or losses it would have 

experienced had the distributed funds remained in the Plan until the employee began receiving 

benefits a second time. Since there are two balances that are considered in determining a 

participant's benefit under the Plan, there are actually two "phantom accounts" for an employee 

who has taken a prior distribution: cash balance retirement account ("CBRA") and the 

Transitional Retirement Account ("TRA"). Interest credits at the Plan's cash balance interest 

crediting rates were added to the employee's CBRA phantom account beginning January 1, 

1990, and the hypothetical investment gains or losses, equal to the actual investment gains or 

losses was credited to the employee's TRA phantom account. The resulting account balances 

(including the respective phantom accounts) were then each converted to annuities and compared 

with the annuity benefit under the highest average pay ("HAP") formula (i.e., the normal 

retirement annuity described in section 4.2(a), (b), and (c) of the Plan, which is based on the 

employee's pay and service). The annuity based upon the appropriate phantom account balance 
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was then subtracted from the greatest of the annuity benefits produced by the three formulas (the 

TRA, the CBRA, and the HAP) to calculate the employee's ultimate benefit. ld. at 260. 

6. Although the Second Circuit rejected the use of the phantom account 

method of performing the offset under the 1989 Restatement, it did not find that the offset was 

invalid in its entirety. See generally Frommert, 433 F.3d at 254-272. The question the Second 

Circuit left open is how plaintiffs' prior benefit distributions should be offset, or otherwise taken 

into account, without using the phantom account offset approach. 

7. After reviewing relevant plan provisions in light of the Second Circuit's 

decision, I have determined that the appropriate formula to use in recalculating plaintiffs' 

benefits is one that employs an offset to the HAP formula, and that would entitle each plaintiff to 

a minimum benefit that, when expressed in the form of a single life annuity beginning at normal 

retirement age, is equal to the greatest of: 

(a) the participant's TRA, determined without regard to the participant's prior 
distribution (i.e. excludes any amounts associated with the prior distribution) and 
expressed as an annuity commencing at normal retirement age; 

(b) the participant's CBRA, determined without regard to the participant's prior 
distribution (i.e. excludes any amounts associated with the prior distribution) and 
expressed as an annuity commencing at normal retirement age; and 

(c) the participant's HAP formula, taking into account the participant's service prior 
to rehire and offset by the participant's prior distribution expressed as an annuity 
commencing at normal retirement age. 

I explain the basis of this approach in greater detail below. 

8. As stated above, the Second Circuit ruled out use of a phantom account 

methodology under the 1989 Restatement of the Plan, but it did not rule out taking a rehired 

employee's prior benefit distribution into account altogether. To the contrary, the Court noted 

that a windfall would result if prior benefit distributions were not taken into account in some 

fashion. 
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9. The Department ofTreasury and IRS have explained in regulations1 

governing tax-qualified retirement plans precisely how a floor-offset plan, such as the Xerox 

Plan, may take a prior distribution into account. Under the regulations' approach, the "accrued 

benefit" in the defined benefit plan is offset by the "actuarial equivalent" of the prior distribution 

from the defined contribution plan. 26 C.F.R. § 1.401(a)(4)-8(d)(1)(i). It is this approach that I 

have concluded is reasonable to use here. 

10. For purposes ofthe Treasury and IRS guidance, an employee's "accrued 

benefit" is "expressed in the form of an annual benefit commencing at normal retirement age." 

/d. (referencing 26 U.S.C. § 411(a)(7)(A)(i)). Consistent with this statute, the HAP benefit is 

expressed as a "monthly normal retirement benefit," meaning a single life annuity beginning, in 

most cases, at age 65. (1989 Restatement§ 4.3.) Thus, to apply the methodology adopted by the 

Treasury and IRS in the regulation specified above, the HAP benefit must be offset by the 

"actuarial equivalent" of the lump sum benefit distribution that plaintiffs previously received. 

11. The purpose of offsetting the accrued benefit by the "actuarial equivalent" 

of the prior lump sum distribution is to permit a comparison ofbenefits expressed in the same 

form - that is, to permit an "apples to apples" comparison. Because the HAP benefit is 

expressed as a single life annuity beginning at normal retirement age, the prior benefit 

distribution must be converted to an "actuarially equivalent" annuity beginning at normal 

retirement age. Without such a conversion, no valid comparison between the HAP benefit and 

the prior distribution would be possible, because different forms of benefits simply cannot be 

These regulations set forth a safe harbor under which a tax-qualified, floor-offset pension 
plan may satisfY the prohibition against discriminating in favor of highly compensated 
employees under section 401(a)(4) of the Internal Revenue Code of 1986, as amended. 
26 U.S.C. § 401(a)(4). 
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added together or subtracted from one another. It would simply not be possible, for example, to 

subtract a prior distribution of $50,000 from an annuity that provides $2,000 per month from 

retirement age until a plan participant dies; the benefits must be in the same form to do that. 

12. "Actuarial equivalence" simply means converting one form ofbenefit into 

another that has the same value. 26 C.F.R. § 1.401(a)(4)-12 (definitions of"actuarial 

equivalence" and "actuarial present value"). The calculation of actuarial equivalence involves 

interest rate assumptions as well as mortality assumptions (i.e., assumptions about when a 

participant will die). Id. 

13. I have decided to apply both the interest rate identified under 26 U.S.C. § 

417(e) and the Plan's mortality table as in effect at the time of plaintiffs' prior distributions. The 

§ 417(e) interest rate is the required rate that is allowable by the Employee Income Retirement 

Security Act ("ERISA") and the Internal Revenue Code to be used to calculate the minimum 

amount of a lump sum distribution of a retirement annuity. I will refer to these assumptions as 

the "Statutory Assumptions." 

14. Prior to 2000, the Statutory Assumptions for the Plan were the Valuation 

Rates used to calculate lump sums established by the Pension Benefit Guaranty Corporation 

("PBGC"). !d. The Pension Benefit Guaranty Corporation is the agency responsible for insuring 

defined benefit pension plans, such as the Xerox Plan. From 1987 until 2000, the PBGC rates 

used under the statute to value lump sums were 1 00% of the PBGC immediate and deferred rates 

if the amount was no greater than $25,000 and 120% of the PBGC immediate and deferred rates 

for greater amounts. Prior to 1987, only PBGC immediate rates were used. While the statutory 

provision specifying assumptions for lump sum determinations became effective in 1985, I find 
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it reasonable to use the same interest rate (that is, the PBGC immediate rate) for the period prior 

to 1985, as no statute provided any other assumption. 

15. In my judgment, applying the Statutory Assumptions in effect at the time 

of plaintiffs' prior distributions is consistent with the 1989 Restatement ofthe Plan, which uses 

the Statutory Assumptions in effect at the time of TRA and CBRA distributions to convert the 

TRA and CBRA accounts to annuities. (1989 Restatement§ 4.3 (e), (f)). These assumptions are 

further reasonable because these are the same assumptions the statute applies to convert an 

annuity into a lump sum, which is merely the mirror-image of what is being done here (i.e., 

converting a lump sum into an annuity), and because the interest rate used under this approach is 

the one established by the PBGC based on a survey of annuity purchase rates in commercial 

markets. In addition, I understand this is similar to the approach was taken by a United States 

court of appeals. See Hickerson v. Velsicol Chemical Corp., 778 F.2d 365,379 (7th Cir. 1985). 

16. To further ensure the equitable nature of the methodology, I have 

determined that an overall interest rate cap would be appropriate. I have determined that the 

appropriate cap may be found in the regulation referred to above, which explains the 

assumptions to be used when converting a prior distribution into an actuarially equivalent normal 

retirement annuity: 

In determining the actuarial equivalent of amounts provided under the defined 
contribution plan, an interest rate no higher than the highest standard interest rate 
must be used, and no mortality may be assumed in determining the actuarial 
equivalent of any prior distributions from the defined contribution plan or for 
periods prior to the benefit commencement date under the defined benefit plan. 

26 C.F.R. § 1.401(a)(4)-8(d)(1)(i). The regulation therefore specifies the maximum interest rate 

that may be used (i.e., the "highest standard interest rate"), and further specifies that a pension 

plan cannot assume that the participant will die during the period prior to retirement (i.e., "no 
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mortality may be assumed ... for periods prior to [retirement age]"). The highest "standard 

interest rate" is 8.5 percent, compounded annually. 26 C.P.R.§ 1.401(a)(4)-12. 

17. With respect to plaintiffs hired before 1998, I have elected to apply the 

approach described in the regulations because the Department of Treasury and IRS have 

determined that this approach is reasonable, and because this approach is consistent with the 

1989 Restatement of the Plan which (1) provides for an offset for prior distributions, see 

Frommert, 433 F.3d at 257; 1989 Restatement§ 9.6, and (2) expresses the HAP benefit as an 

annuity beginning at normal retirement age. See 1989 Restatement § 4.3. 

18. Once the prior distribution is expressed as an age 65 retirement annuity, it 

is subtracted from the annuity produced under the HAP formula. The resulting HAP annuity is 

then compared to the annuities provided by the CBRA and TRA accounts. If the TRA produces 

the greatest benefit, the employee receives only the balance in the TRA account. If either ofthe 

defined benefit formulas (HAP or CBRA) produces the greatest benefit, the employee receives 

the balance in the TRA account plus the amount of defined benefit that is needed to bring the 

total benefit up to the level of the winning formula. If the HAP formula produces the greatest 

benefit, and the employee receives a distribution prior to normal retirement age or in a form 

other than a single life annuity commencing at normal retirement age, the HAP benefit (after 

subtracting the annuity equivalent of the prior distribution) is converted to an earlier benefit 

and/or a different form of benefit based on the assumptions specified in the Plan. 

19. This approach differs from the "phantom account" approach. Most 

importantly, the employee's prior distribution is not brought forward with hypothetical earnings 

and then converted to an annuity. Instead, the actual prior distribution is converted to an age 65 

annuity as of the time of the prior distribution. The amount of the offset therefore does not 
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depend on events that occur after the distribution is made, such as changes in interest rates or 

other investment experience. Rather, the offset is fixed at the time of the prior distribution. 

20. This approach also avoids any subjective decisions on what the future 

might hold as these rates are reflective of the then current annuity market. In addition, this 

procedure is consistent with the calculation that was actually prepared when the participant's 

initial distribution was determined, so it is not a new concept for the Plan. 

21. Second, the TRA and CBRA benefits are compared to the HAP benefit 

without adding back (and later subtracting) the prior distribution. This approach therefore avoids 

"skewing" the comparison of the three formulas in a manner that the Second Circuit found to 

result from the "phantom account" approach. See Frommert, 433 F.3d at 268 ("By including a 

large amount of hypothetical growth in a nonexistent account, the comparison among the three 

accounts is skewed in favor of selecting either the TRA or CBRA over the [HAP benefit] as the 

basis for payment."). 

22. The approach described above is applied only with respect to benefits 

accrued prior to the distribution of a summary plan description ("SPD") for the Plan in 

September 1998. The "phantom account" approach applies beginning 15 days after the 

distribution of the SPD. The approach is taken because I understand that the Second Circuit's 

decision applies to plaintiffs hired before 1998 only with respect to the benefits accrued before 

receipt of notice under § 204(h) of ERISA. The phantom account may accordingly be applied to 

the accrued benefit determined after such notice is provided. 

23. My determination is based upon the fact that both the 1998 SPD and the 

May 1997 letter sent by the Plan Administrator to rehires describe in detail the effect of the 

phantom offset, and both state that the phantom offset is effective "for all future benefits 
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payable" under the Plan. I have determined that for purposes of starting the 15 day notification 

period required by§ 204(h), the 1998 SPD is the more appropriate of the two 204(h) notices. 

24. Because the phantom account approach applies after September 1998, an 

employee will be entitled to a benefit equal to the greater of (a) the benefit determined in 

accordance with the approach set forth in this affidavit based on service and pay through 

September 1998, and (b) the benefit determined under the "phantom account" approach based on 

all years of service and all pay, as described in the Plan after September 1998. 

S'Ypm to before me this 
~ay of June, 2006. 

1~1~~~ No Pub c 

MARGAF;lET A. CLEMENS 
NoRtarY. Public, State of New York 
Qegls.t~atiOn # 02CL6037244 
. \Jal1f1ed In Monroe County 

CCertlfl~ate Filed in Monroe Colj(1ty 
omm1sslon Expires; 02/14;20~ 
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YWAofd&_ 
Lawrence M. Becker 
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